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IN THE UTAH COURT OF APPEALS

STATE OF UTAH,

:

PlaintifiyAppellee,
v.

:

Case No. 20040908-CA

ROY DEAN TAYLOR,

:

Priority No. 2

Defendant/Appellant.

BRIEF OF APPELLEE
JURISDICTIONAL STATEMENT AND NATURE OF PROCEEDINGS
Defendant appeals from a conviction and sentence entered pursuant to an
unconditional guilty plea Purchase, Transfer, Possession or Use of a Dangerous Weapon by
a Restricted Person, a class A misdemeanor, in violation of Utah Code Ann. § 76-10503(3)(B) (Supp. 2003). This Court has original appellate jurisdiction over appeals from
convictions for this offense. Utah Code Ann. § 78-2a-3(2)(e) (Supp. 2001).
STATEMENT OF ISSUE AND STANDARD OF REVIEW
Does this Court have jurisdiction to review the validity of defendant's guilty plea
where he did not file a timely motion to withdraw his plea?

1

Standard of Review: Because this issue was not presented to the trial court, there is
no applicable standard of review. However, whether a court has jurisdiction presents a pure
legal question. State v. One 1980 Cadillac. 2001 UT 26, If 8, 21 P.3d 212.
Did the court abuse its discretion and impose a sentence upon the defendant which
was otherwise harsh without considering relevant issues, and was the Defendant prejudiced
thereby?
Standard of Review: A Sentence will not be overturned on appeal unless the trial
court abused its discretion, failed to consider relevant factors, or imposed a sentence that
exceeds legally prescribed limits. State v. Nuttall 861 P.2d 454 ( Utah Ct App 1993).
CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES
Utah Code Ann. § 77-13-6 (2003)
(1) A plea of not guilty may be withdrawn at any time prior to conviction.
(2)

(a) A plea of guilty or no contest may be withdrawn only upon leave
of the court and a showing that it was not knowingly and voluntarily
made.
(b) A request to withdraw a plea of guilty or no contest, except for a
plea held in abeyance, shall be made by motion before sentence is
announced. Sentence may not be announced unless the motion is
denied. For a plea held in abeyance, a motion to withdraw the pea shall
be made within 30 days of pleading guilty or no contest.
©) Any challenge to a guilty plea not made within the time period specified in
Subsection 2(c) shall be pursued under Title 78, chapter 35a, Post-Conviction
Remedies Act, and Rule 65C, Utah Rules of Civil Procedure.

STATEMENT OF FACTS
AND STATEMENT OF THE CASE
2

Defendant, was arrested on September 1,2004, when deputies discovered a hunting
knife with a 5-6 inch blade on the dash board in front of the Defendant in a motor vehicle,
and the defendant was a known convicted felon. (Docket Entry #5, Transcript of Hearing
pp. 7-8)
An information, filed on September 3, 2004, charged defendant with one count of
Purchase, Transfer, Possession or Use of a Dangerous Weapon by a Restricted Person, a class
A misdemeanor. (Entry #6). On October 18,2004, the defendant was set for a bench trial,
and after negotiations between the Prosecution and the Defense, the Defendant entered a plea
of guilty to the charge in the information. (Entry # 18-23; Transcript pp. 3-9). As part of the
plea bargain, the state agreed to not recommend concurrent sentences between the current
case and the Defendant's prior possession of a dangerous weapon charge for which he was
on probation at the time of his plea. (Transcript pp. 4-17).
The Defendant, through his attorney, chose to be sentenced the same day as the entry
of his plea. (Transcript p. 9).

The Defendant was sentenced on October 18, 2004, and

thereafter filed a Motion to Withdraw his plea on the following day, October 19,2004. (Entry
#18-23, 24-25; Transcript 3-17).

SUMMARY OF ARGUMENT
By statute, a defendant's right to move to withdraw a guilty plea is limited. The
defendant must move to withdraw his guilty plea prior to sentencing. The Utah Supreme

3

Court has held that failure to file a timely motion to withdraw a plea in the district court
"extinguishes a defendant's right to challenge the validity of the guilty plea on appeal," and
therefore deprives the appellate court of jurisdiction to review such a challenge. State v.
Reyes, 40 P.3d 630 (2002) . Because defendant did not file a timely motion to withdraw his
guilty plea, this Court does not have jurisdiction to review the validity of his plea. The plain
error doctrine, an exception to the preservation rule, cannot confer jurisdiction on this Court
where none exists.
The Defendant's sentencing was fair and the defendant was not prejudiced by having
been sentenced the same day as his plea. The Defendant was sentenced to concurrent time
with his probation violation (Defendant was on probation for the same charge). The
Defendant was allowed to speak on his own behalf after the attorneys spoke and could have
presented any mitigating factors he wished. There is no fact on record which indicates the
sentence would have been anything other than what was imposed.
ARGUMENT
THIS COURT LACKS JURISDICTION TO REVIEW THE VALIDITY
OF DEFENDANT'S GUILTY PLEA BECAUSE HE DID NOT FILE A
TIMELY MOTION TO WITHDRAW HIS PLEA IN DISTRICT COURT
Defendant asks this Court to set aside his guilty plea on two grounds: (1) ineffective
assistance of counsel; and (2) Plain error by the court in taking the plea. Defendant did not
file a timely motion to withdraw his plea with the trial court.
As explained herein, absent a timely motion to withdraw a guilty plea, this Court lacks
jurisdiction to review the validity of that plea, even for plain error. Utah Code Ann. § 77-134

6(2) (2003) provides that a guilty plea may be withdrawn only upon a showing of good cause.
A request to withdraw a guilty plea must be "made by motion and before sentence is
announced." Id. The Utah Supreme Court issued State v. Reyes. 40 P.3d 630 (2002), and
held that it did not have jurisdiction to address defendant's challenge to the validity of his
guilty plea because defendant had not filed a timely motion to withdraw his plea. Id.. The
Court explained that the failure to file a motion to withdraw a guilty plea within the statutory
30-day period "extinguishes a defendant's right to challenge the validity of the guilty plea
on appeal." Id. (citing to State v. Abevta. 852 P.2d 993, 995 (Utah 1993); State v. Ostler .
2001 UT 68, f 10; State v. Johnson. 856 P.2d 1064, 1067 (Utah 1993)).
Reyes argued, as defendant does here, that the Court could nevertheless review his
guilty plea if plain error or exceptional circumstances existed. Reyes, at \ 4. The supreme
court categorically rejected that argument, explaining that while an appellate court "may
choose to review an issue not properly preserved for plain error," it could not "use plain error
to reach an issue over which it has no jurisdiction." Id.
Reyes is dispositive. Defendant did not file a timely motion to withdraw his guilty
plea. Like Reyes, he argues only that this Court may still review his challenge to the validity
of his guilty plea for plain error. As Reyes explained, however, plain error is nothing more
than an exception to the preservation rule which prevents an appellate court from reaching
an issue not raised in the trial court. Reyes, at \ 4; see also State v. Holgate. 2000 UT 74, ^f
12, 10 P.3d 346 (general preservation rule, that claims not raised in trial court may not be
raised on appeal, applies to every claim, unless a defendant can show that "exceptional
5

circumstances" exist or that "plain error" occurred). As such, plain error cannot be used to
cure a jurisdictional defect. Reyes, at f 4.
In sum, under Reyes, this Court lacks jurisdiction to address the validity of
defendant's guilty plea where, by his own admission, he has not filed a timely motion to
withdraw his plea. Plain error, an exception to the preservation rule, cannot confer
jurisdiction where there is none.
THE DISTRICT COURT CONSIDERED ALL RELEVANT ISSUES
AND PROCEEDED TO SENTENCE THE DEFENDANT IN A FAIR
MANNER
A sentence will not be overturned unless the trial court abused its discretion by failing
to consider relevant factors or by imposing a sentence that exceeds the legally prescribed
limits. State v.Nuttall 861 P.2d 454 (Ut. Ct. App. 1993). In this case the Defendant, in his
brief, states that he did not waive his rights to be sentenced at a later date, and therefore he
did not present mitigating factors.
There is no fact on the record that would suggest that any sentence other than the one
imposed would have been imposed following any delay in sentencing. As part of this entire
plea and sentencing, the defendant was given a plea bargain which allowed him to serve his
sentence in this case as well as in the probation violation case concurrently. The Defendant
was sentenced in his probation violation case to one year in jail with a ninety day review and
was given one year in jail with a ninety day review in the current case on appeal both
sentences to run concurrently. The Defendant was allowed time to present any factors he felt
relevant at the time of sentencing. All of the facts indicate that the Defendant was not
6

prejudiced nor could he have been prejudiced by imposing sentence on the same day as the
plea. The Defendant has not appealed the sentence in the probation violation case.
In sum, the defendant cannot show that the sentence imposed was illegal in any
manner nor that it was imposed without taking into consideration all relevant factors.

CONCLUSION
This Court lacks jurisdiction to review the validity of defendant's guilty plea. The
Defendant's sentence in this case ran concurrent to another sentence in another case and
therefore, there was no detriment to the Defendant in being sentenced on the same day as the
entry of plea. The Court should therefore dismiss defendant's appeal.
RESPECTFULLY SUBMITTED this eCLdav of June, 2005.
STEPHEN D.FOOTE
DEPUTY DUCHESNE COUNTY ATTORNEY
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JULIE GEORGE
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Salt Lake City, UT 84147-0338
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Supreme Court of Utah.
STATE of Utah, Plaintiff and Appellee,
v.
Javier E. REYES, Defendant and Appellant.
No. 990300.
Jan. 25, 2002.
After defendant pled guilty, he filed pro se motion
to correct an illegal or improper sentence. The
Second District Court, Davis County, Jon M.
Memmott, J., denied motion. Defendant appealed.
The Supreme Court, Howe, C.J., held that: (1)
defendant waived issue of trial court's denial of
motion, and (2) trial court lacked jurisdiction to
address issue of whether trial court, in accepting his
plea, had failed to strictly comply with rule
governing pleas.
Appeal dismissed.
West Headnotes
[1] Criminal Law €=^1130(2)
1 lOkl 130(2) Most Cited Cases
[1] Criminal Law €=^1178
1 lOkl 178 Most Cited Cases
By failing to address trial court's denial of his pro se
motion to correct an illegal or improper sentence in
his brief or at oral argument, defendant therefore
waived the issue on appeal. Rules Crim.Proc, Rule
22(e).
[2] Criminal Law €==>1026.10(3)
1 lOkl026.10(3) Most Cited Cases
Because defendant did not move to withdraw his
guilty plea within 30 days after the entry of the plea,
appellate court, on appeal of denial of motion to
correct illegal or improper sentence, lacked
jurisdiction to address the issue of whether trial
court, in originally accepting defendant's plea, had

failed to strictly comply with rule governing pleas.
U.C.A. 1953, 77-13-6; Rules Crim.Proc, Rules 11,
22(e).
[3] Criminal Law €==no30(l)
110kl030(l) Most Cited Cases
Appellate court may choose to review an issue not
properly preserved for plain error, but it cannot use
plain error to reach an issue over which it has no
jurisdiction.
*631 Mark L. Shurtleff, Att'y Gen., J. Frederic
Voros, Jr. Asst. Att'y Gen., Salt Lake City, Carvel
R. Harwood, Farmington, for plaintiff.
Scott L. Wiggins, Salt Lake City, for defendant.
HOWE, Chief Justice.
**1 In 1991, defendant Javier E. Reyes was
charged with rape of a child, and sodomy of a child,
in violation of Utah Code Ann. §§ 76-5-402.1,403.1 (1999). Pursuant to a plea bargain, he pled
guilty to the charge of rape of a child and the court
dismissed the sodomy charge. He was sentenced to
a term of fifteen years to life and began his
incarceration. At no time since has he sought to
withdraw his guilty plea. On January 26, 1999, he
filed a pro se motion under rule 22(e) of the Utah
Rules of Criminal Procedure to correct an illegal or
improper sentence. The trial court denied the
motion.
[1] **2 Reyes now appears before us, ostensibly to
appeal the trial court's denial of his pro se motion
pursuant to rule 22(e). However, he has not
addressed the court's denial of his motion in his
brief or at oral argument, and therefore waives the
issue. DeBry v. Cascade Enters., 935 P.2d 499,
502 (Utah 1997).
[2] **3 Instead of focusing on the denial of his
rule 22(e) motion, Reyes attacks his guilty plea,
arguing that the trial court committed plain error by

> 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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40 P.3d 630, 439 Utah Adv. Rep. 28, 2002 UT 13
(Cite as: 40 P.3d 630, 2002 UT 13)
failing to strictly comply with rule 11 of the Utah
Rules of Criminal Procedure. We decline to
address this issue because we do not have
jurisdiction to address it. Section 77-13-6 of the
Utah Code was amended in 1989 to require a
defendant to file a motion to withdraw a guilty plea
within thirty days after the entry of the plea. Utah
Code Ann. § 77-13-6 (1999). We have held that
failure to do so extinguishes a defendant's right to
challenge the validity of the guilty plea on appeal.
See State v. Abeyta, 852 P.2d 993, 995 (Utah 1993)
(noting that "the plea statute limits a defendant's
right to withdraw his or her guilty plea to thirty days
after entry of the plea" and that " [thereafter, the
right is extinguished"); State v. Ostler, 2001 UT
68, \ 10, 31 P.3d 528 (noting that "because State
v. Johnson, 856 P.2d 1064, 1067 (Utah 1993),
requires a defendant to move for a withdrawal in the
district court before he can challenge a plea on
appeal, his appeal rights on the plea question could
be cut off."). Accordingly, because Reyes did not
move to withdraw his guilty plea within thirty days
after the entry of the plea, we lack jurisdiction to
address the issue on appeal.

**6 Associate Chief Justice RUSSON, Justice
DURHAM, Justice DURRANT, and Justice
WILKJNS concur in Chief Justice HOWE'S opinion.
40 P.3d 630, 439 Utah Adv. Rep. 28, 2002 UT 13
END OF DOCUMENT

[3] **4 Reyes nonetheless argues that under State
v. Marvin, 964 P.2d 313, 318 (Utah 1998), we can
review a guilty plea, regardless of whether a motion
to withdraw the plea was filed, if plain error or
exceptional circumstances exist. In making this
argument, Reyes overlooks the fact that we decided
Marvin using the pre-amendment version of section
77-13-6, under which the filing of a motion to
withdraw a guilty plea was an issue *632 of
preservation, not, as is now the case, an issue of
jurisdiction. Marvin, 964 P.2d at 318. This court
may choose to review an issue not properly
preserved for plain error. See State v. Holgate,
2000 UT 74, If 11, 10 P.3d 346. It cannot,
however, use plain error to reach an issue over
which it has no jurisdiction.
**5 We therefore dismiss Reyes' appeal. This
court does not have jurisdiction to entertain Reyes'
rule 11 arguments. Further, by failing to address
on appeal the denial of his rule 22(e) motion, he has
waived consideration of that issue.
© 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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